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STATUS OF THE REASSESSMENTS.

Defendants' briefs shed more heat than light on this sub-

ject. That confusion of thought may be avoided we should

explain the legal significance of this question.

If the reassessments were void, as we insist, neither the

order nor so-called opinion is an official document. They

can carry no presumption of correctness as official acts.

The opinion can be nothing but a collection of arguments

to prove that the original valuations are not excessive, even

if they icere arrived at by a fundamentally erroneous meth-

od in every detail of the valuing process, as stated in the

order, opinion and amended answers. The arguments in

the opinion are just as effectual to sustain the same valu-

ations originally fixed. For, it is obvious that mere error

"in the method'^ of fixing the valuations would not make

them illegal or excessive. They might have been inadequate.

In fact the opinion concludes that they were. So, it is

clear that a reassessment at the same valuations merely

to correct error "in the method^' of computing them was an

idle ceremony. To say that Ch. 106, Laws 1931, requires or

permits that is to give it an absurd construction.

The Act is copied at page 172 of Appendix to the Adams

County brief.

Defendants argue that mere appearance of error is suffi-

cient. "Whenever it shall appear to the tax commission

from any protest * * * or complaint"; and they stop

there. But the act goes on to say "and an investigation

of the fact upon which such protest, petition or complaint

is based * * * such assessment appears to be excessive",

it shall he reassessed, etc. (Sec. 11302). Thereupon, by



Sees. 11303 and 4, notice shall be given, a hearing had and

the property reassessed at "cash market value". The as-

sessment is reduced to "cash market value" and so the

error corrected. The "investigation of the fact upon which

the complaint was based" (Sec. 11302) convinced the com-

mission, as is stated at the conclusion of the opinion (R.

2774), "that although there were errors in the method fol-

lowed in making the original assessment for both years,

yet we find that such errors resulted in a very conserva-

tive valuation". The investigation and hearing were ex-

clusively to determine whether the valuations were exces-

sive^ for, by the express provision of Sec. 11304, they could

not be increased. Plaintiff's interest was to convince the

commission that its complaint was just and the valuations

should be reduced. Having found that the original valu-

ations were "very conservative" the Tax Commission was

bound to discontinue the proceeding. It had no authority

to go through with the official mummery of a reassess-

ment, reequalization and retaxation at exactly the same

figures already fixed. We submit that the reassessments

were void; the order and opinion are not official acts; are

not entitled to a presumption of correctness.

There is another reason why the reassessments are void.

The reassessment order (R. 2775) recites that it having

appeared from the complaint that an error had occurred

"in the method followed by the commission in arriving at

the commercial system value of said company's operating

property", etc. The opinion (R. 2695) similarly recites

that "it having appeared that an error in taxation had

occurred in the method followed by the commission in ar-

riving at the N. P.'s commercial system value", etc. At



the conclusion of some 80 pages of argument the opinion

states that the "indicated commercial value of system op-

erating propertj^ is |257,743,833 for 1935, and |258,305,872

for 1936". And that the "indicated commercial system

value (plus |31,000,000 of "latent value") thus apportioned

to Washington" is "|102,821,G90" for 1935 and "flOl,-

721, 492" for 1936 (Table, R. 2773). This so-called "com-

mercial" value, as defined in note (R. 2696) has been dis-

cussed in other briefs, and it has been shown that no one

can explain its meaning. Mr. Jenner said that he did not

make the definition (R. 1949). King County's attorney

must have made it. Even he does not understand his own

definition as witness the very different definition he gives

in his opening brief as appellant, page 3 (See plaintiff's

answer brief, page 38). The State constitution and stat-

utes require assessment at market value, not ''commercial

value". Sec. 11304 provides for reassessment at "the cash

market value of the property in question". The tax com-

mission did not find that the original valuations appeared

to be in excess of ''cash market valine". It found they ap-

peared to be in excess of "commercial value'\ The order

does not purport to reassess at "cash market value'^, but at

"commercial value^\ Though just what "commercial value"

may be cannot be discovered, it is certain that it is not

"cash market value". It is, as the Master found, "greatly

in excess thereof". It follows that the tax commission

avowedly and intentionally violated the express provi-

sions of the very act it pretended to be administering. It

acted in plain and deliberate violation of law and its pro-

ceedings were void.



There is still a third reason why the so-called opinion is

not an official document, viz., there is no authority of law

therefor. The only official action contemplated is a finding

that the assessments appeared to be excessive, i. e., in ex-

cess of fair market value. Thereujion an investigation

and hearing shall be had and a reassessment at fair mar-

ket value, which, of necessity, must be a reduced value, for

no increase is permitted, and no action whatsoever author-

ized except to satisfy the taxpayer's "protest" or "com-

plaint", that his valuation is excessive. The so-called

"opinion" is a document unique in the history of juris-

prudence in this or any other country. It overtaxes the

credulity of a first grade child to believe it is anything but

a device to aid in the defense of this lawsuit by manu-

facturing evidence to masquerade as an official document

which defendants would claim is presumptively correct

and immune to attack, as they so strenuously do.

For these reasons the reassessments were void and the

opinion is without legal significance.

STATUS OF THE OPINION.

Defendants argue that the finding that King County's

attorney was the author of the opinion, and that the tax

commission did not understand much and disagreed with

much more is not supported by the evidence. These argu-

ments should have been in the opening brief rather than

in the answering brief. The quotations from Mr. Jenner's

testimony in King County's brief are mostly from direct

examination. He was a willing witness for defendants.

But only with the utmost difficulty and insistence could
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plaintiff obtain a responsive answer to a question, and not

always even then. The cross examination covers pages

1808 to 1956 of the printed record. It would too much

extend this brief and serve no useful purpose to quote

from Mr. Jenner's testimony. We ask the court to read it.

It abundantly sustains the findings and statements made in

our answering brief. The quotations in King County's

brief, pages 21 et seq., are partial and misleading. The

findings to which particular exception is taken are that

Mr. Jenner did not understand the Turnburke theory; that

he did not see R. 1822 and 1915; that Mr. Jenner did

not understand what is meant by "commercial value";

that he admitted he did not see R. 1818 and the Master's

unsuccessful attempt to get an explanation from Mr. Jen-

ner (R. 1947). That counsel, himself, doesn't understand

it, witness the totally different definitions given in the

opinion and in his brief. See our Answer Brief, Page 38.

That Mr. Jenner did not even know how the original

valuations were fixed nor what error was supposed to have

occurred : on this Mr. Jenner was especially evasive, but

he did definitely admit it (R. 1810 to 1815). This will serve

as a sample answer to defendants' attack on the findings.

The district court heard and overruled exceptions, and

we submit the findings and statements in our answer brief

are correct and abundantly supported by Mr. Jenner's

testimony. King County's attorney had the opportunity

of himself testifying as to his activities on the reassess-

ment, as he did on many other issues, but he omitted to

do so.

It is admitted by defendants that King County attorney

conducted the reassessment hearing as shown by the ver-



batim copy of the record of that hearing copied in our

answer brief, page 13, et seq. It is admitted that he took

the leading role in writing the opinion, even if he was not

the sole performer, as the evidence shows he was. The

difference is immaterial. He had been before, and again

became immediately after, attorney for defendants. He

was just as much disqualified from doing what he admits

he did as what the evidence shows and the court found

he actually did. The reassessment was a quasi judicial

proceeding. The tax commission was under the most im-

perative obligation to act fairly and impartially. It was

flagrant official misconduct to permit the attorney for

plaintiff's adversaries in a suit then pending to act as its

adviser, to prepare, or assist in the preparation, of its

order and opinion to be used as evidence—as an official

document—in this litigation. It is said that at the time

he acted for the tax commission he was not an attorney

in the case. Whether he withdrew under the circumstances

of which Adams County's brief volunteers an account at

page 32 or because of the "political manipulations" de-

scribed at page 20, he was no less disqualified. Even if

he withdrew, or onl}^ pretended to withdraw, as attorney for

the counties, it is admitted that very close to the

time he was preparing for and conducting the reassess-

ment hearing and writing the opinion he was attorney for

the State of Washington in the matter of a petition to in-

tervene on behalf of defendants, argued the petition, and

took an appeal to this court from the order denying leave

to intervene. The case is No. 8731 in this court. It was

later dismissed. Finding IX, R. 582, quoted at page 13

of our Answ^er Brief, shows that King County's attorney



withdrew from the case March 26, 1937; notice of reassess-

ment given June 8, 1937; the reassessment hearing was

August 16, 1937; he filed a petition to intei*vene for the

State on September 27, 1937; he took an appeal December

2, 1937. The reassessment order was made September 2,

1937.

We submit that the activities of King County's attorney,

on any view, were improper; that the tax commission acted

improperly and unlawfully; that plaintiff did not and

could not have a fair hearing; that the finding by both

court and master that the reassessment proceedings were

unfair to plaintiff, and that the so-called opinion is not en-

titled to the presumptions which attend official action un-

der the sanction of an official oath and bond, are fully

justified.

What is the legal significance of the finding that the re-

assessments were unfair to plaintiff and the opinion not

entitled to the usual presumption of correctness?

The Master and District Court did not base the decree on

that finding. The decision was upon the merits. That

the opinion was found not to be entitled to a presumption

of correctness is unimportant. There was no place for pre-

sumptions of any kind for the evidence was undisputed.

We especially emphasize that this is not a case of "difference

of opinion as to value'\ It is not a case of exercise of

judgment and discretion. We emphasize that this is a

plain case of the adoption of a wrong method of valuation,

a "fundaynentally erroneous method/'. The order and opin-

ion and the answers admit that the original valuations

were by a wrong method in every detail of the valuing

process. What the method really was the commission
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would not disclose, or, as Mr. Jenner said, did not remem-

ber. But the method used on the reassessment and stated

in the opinion in defense of the same valuations is dis-

closed and was itself utterly illegal, both in valuing the

system at "commercial value", in deducting an arbitrary

sum for the non-operating properties instead of the market

value, as expressly required by Sec. 10, and in the illegal

and fantastic allocation method invented by Turnburke for

use in North Dakota (but not for Washington). Unless

the opinion method is correct in point of law there is no

defense to this case. Therefore, the decision of this case

does not depend on the finding that the reassessment pro-

ceedings were unfair and the "opinion" not entitled to a

presumption of correctness.
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